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Dear Ms Pickrell 

 

REVIEW OF THE LEGAL SERVICES REGULATORY FRAMEWORK 

CALL FOR EVIDENCE 

 

I am writing on behalf of the Master of the Faculties in response to your letter of 5 June 

calling for evidence to inform your review of the current legal services regulatory framework 

and the preparation of your report to Ministers. 

 

The Legal Services Act 2007 established the Legal Services Board (‘LSB’) to act as an 

oversight regulator of the 8 pre-existing regulatory bodies (‘approved regulators’) for legal 

services in England and Wales. It also provided for the establishment of the Office for Legal 

Complaints ('OLC'), which set up the independent Legal Ombudsman, to handle complaints 

about legal services which are not resolved at an early stage. We support much of what the 

Act set out to do but consider that the oversight role of the LSB has become unnecessarily 

costly and time-consuming and it is our view that the regulatory framework of legal services 

would be better served by reducing the extent of the LSB's role.  

 

 

The Faculty Office & Notaries Public 

   

By way of background I ought to explain that Notaries Public are a distinct and ancient 

branch of the legal profession in this country and their primary responsibility is the 

preparation and authentication of legal documentation required in overseas jurisdictions, 

especially in Europe and in other places which have a civil law system.  A notary’s principal 
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duty is to authenticate under seal and signature Powers of Attorney and other instruments 

executed in this country for use in another country, state or territory.  This is a function which 

is and has been from time immemorial well recognised by international law and custom 

among all countries including, in particular, the countries of the European Union and the 

British Commonwealth.  Notarised documents often form a vital part of international 

commercial agreements. 

 

Apart from a few specialised duties, such as the issue of ship protests, protests of bills of 

exchange, and the certification of copies and translations, the English and Welsh notary is 

dependent for his status and his or her livelihood on the fact that his or her intervention is 

required in order to authenticate and render effective legal documents executed in this 

country for use overseas.  In other words, the execution of a notarial act by a notary in 

England and Wales involves, in the vast majority of cases, a document which is intended to 

take effect abroad.   

 

There are currently 812 practising notaries in England and Wales including the 38 Scrivener 

notaries. The majority are also solicitors but there are a number, especially the Scrivener 

notaries in central London, who are notaries only and who offer a specialised service 

including legal translation and the preparation of legal documentation in other languages. The 

Faculty Office is unique amongst the approved regulators in having no representative 

functions and exercising regulatory functions only since its creation by The Ecclesiastical 

Licences Act 1533.  The Master of the Faculties, the judicial officer in charge of the Faculty 

Office, is the approved regulator and appointing authority as set out in the Legal Services Act 

2007.  The Master of the Faculties is also Dean of the Arches, the senior ecclesiastical judge 

in England, and therefore always a very senior lawyer with judicial expertise, appointed by 

the Archbishops of Canterbury and York jointly with the Sovereign's approval.   

 

There are two members associations, one for the Scrivener notaries and one for non-

Scriveners.   Scrivener notaries are full members of the International Union of Latin Notariat 

(UINL), to which they were admitted in 1998.  It was made clear that admission to UINL was 

dependent upon evidence that the appointing authority was wholly independent from both the 

state and the members associations (i.e. the societies).  The Notaries Society (representing the 

non-Scrivener notaries throughout the rest of England and Wales) has observer status also at 

UINL.  The Faculty Office has been working to maintain the independence and training of 

the notarial profession in order that the reputation of the profession is enhanced overseas and 

to ensure the better protection of the consumer.  In recent years this has seen the introduction 

of a two-year post-graduate level notarial practice course initially run by the Institute of 

Continuing Education at Cambridge University and currently by the Faculty of Laws at 

University College London.  The character of the notary as an international legal officer is 

paramount, especially in Europe with its civil law systems.  

 

Complaints against notaries are few. In 2012 the approved procedure for service complaints 

operated by the Scriveners had no complaints. The equivalent Notaries Society procedure had 

11 complaints of which four were either not pursued or withdrawn by the complainants, three 
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were resolved between the notary and the client direct, one settled after an apology and 

another by a partial refund of the fee, with just the remaining two being the subject of a 

formal decisions issued by the Society following an investigation. In addition the Faculty 

Office had three telephone calls or emails from dissatisfied customers two of whom decided 

to proceed no further and one which is currently the subject of misconduct proceedings in the 

Court of Faculties. 

 

The Faculty Office itself carries out a number of functions on behalf of the Archbishop of 

Canterbury and therefore no single member of staff is solely engaged on notarial matters.  We 

have 10 staff engaged on notarial matters which equates to approximately 3.67 full-time 

members of staff.  The total number of staff has, however, had to be increased by two, 

primarily to cope with the additional burdens imposed in dealing with LSB related issues. 

Secondly, there are only very limited items of direct expenditure and the rest relates to the 

service charge paid to Lee Bolton Monier-Williams Solicitors in whose building the Faculty 

Office is situated. It follows on from this that the costs of maintaining the office are 

considerably reduced by this arrangement. 

 

The Master of the Faculties, we believe uniquely amongst the approved regulators, is also 

responsible for the appointment and regulation of Notaries Public in certain other common 

law jurisdictions overseas including The Channel Islands, Gibraltar, The State of Queensland 

in Australia, New Zealand and a number of independent island states in the Pacific.  There 

would therefore be additional international implications if the Faculty Office were no longer 

to regulate notaries in England and Wales since the regulation of overseas notaries would 

then become impossible to justify. 

 

 

The Legal Services Act 2007  

 

The Legal Services Act ('the Act') confirmed the Master of the Faculties as the ‘approved 

regulator’ for Notaries Public.  

 

We see great value in the creation of the Office for Legal Complaints and through it, the 

Legal Ombudsman. A principal justification for the Act was the dissatisfaction with the way 

in which the Law Society was handling complaints against solicitors. The Act provides that a 

service complaint (as opposed to a complaint relating to misconduct) against an authorised 

provider of legal services may be addressed to the OLC if the customer is dissatisfied with 

the result of the first-tier complaints handling process of the firm or (in the case of sole 

practitioners) by an authorised procedure operated by members of that profession. The 

Faculty Office has had very little interaction with the OLC due, in large part, to the fact that 

no complaints about notaries have been dealt by the Legal Ombudsman during 2012/3 

[Appendix I].  However, its role in coordinating the way in which complaints handling in 

service issues are conducted throughout the legal sector is, we believe, providing an incentive 

for legal professionals to try to resolve complaints at an early stage. 
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We also agree that the requirement in the Act that approved regulators’ representative 

functions are kept separate from their regulatory functions is sensible so as to avoid 

prejudicing the decision making and resource capabilities of regulators.  In the case of the 

notarial profession, there has never been any confusion of functions, since the Master of the 

Faculties has always exercised only a regulatory function. 

 

We agree that it has been helpful to define what work different kinds of lawyers are entitled 

to do (‘reserved legal activities’), and to make it a criminal offence for other persons not 

‘authorised’ to purport to do so.  There is, however, a lacuna in the legislation in that there is 

no clear provision for either an approved regulator, the LSB or the Police to pursue either a 

criminal or a civil prosecution of any such non-authorised persons who purport to provide 

such services.  The Police appear reluctant to become involved and many of the approved 

regulators, particularly the smaller regulators have neither the expertise nor the resources to 

pursue prosecutions. 

 

The other main pillar of the Act was the introduction of alternative business structures 

(‘ABS’), which allow different kinds of lawyers and non-lawyers to work together in special 

bodies regulated by licensing authorities (‘LA’), and allow for external investment.  Whilst it 

is appreciated that solicitors in particular may wish to become involved in such arrangements, 

it had become clear at a very early stage that neither the notarial profession nor the Faculty 

Office would wish to take advantage of these provisions;  ABSs have been regarded by 

notaries as inimical to the functions and work of a notary who must at all times retain his or 

her independence and whose professional standing in civil jurisdictions, particularly in 

Europe, are dependent on this independence.  It also became clear that no notary was 

prepared to contemplate accepting regulation from another approved regulator or LA in this 

situation. However, we have not sought to oppose the introduction of ABSs and acknowledge 

that they might encourage some beneficial business opportunities if they are properly 

supervised. 

 

In summary the benefits of the Act as we see them are the provision of an independent 

complaints organisation which coordinates complaints handling across the legal sectors and 

provides an incentive to lawyers to improve the standard of their service; a requirement that 

regulators not be prejudiced by representative functions; and the facilitation of new business 

structures in which different kinds of lawyers can work together with non-lawyers to provide 

a ‘one-stop shop’ to the public should they choose to do so.  

 

Our concern is with the regulatory burdens imposed upon approved regulators by the Act 

which require any change to regulatory arrangements to be authorised by the LSB, all 

practising fees to be first agreed by them, and which imposes on them the operational costs of 

the Board. We see this as an over-bureaucratisation of the legal services sector which is 

disproportionate to the intended aims of the Act.  

 

We have since the coming into force of the Act, although not all as a result of it: 
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 reviewed and updated the general practice rules which govern the day to day practice 

of the notary to take into account the provisions of the Act so far as they affect the 

profession; 

 introduced a requirement that notaries attend continuing professional education, the 

scheme of which was drawn up with the support of the two representative societies; 

 extended the period of supervision from two to three years post admission for notaries 

who are conducting conveyancing (reserved instrument activities) and probate 

activities in their capacity as notaries; 

 introduced revised accounts rules to require the provision of an accountant's report by 

all notaries who are in receipt of client monies; 

 introduced revised conduct and discipline rules to, inter alia, make formal provision 

for a first-tier complaints procedure for any notaries who are not members of one of 

the two Notarial Societies to run alongside the pre-existing schemes for first-tier 

complaints handling operated by the Notarial Societies (which also included obtaining 

formal approval for those two pre-existing schemes); and 

 introduced updated practising certificate rules (which was largely a consolidating 

exercise for a number of pre-existing rules the earliest dating from 1982). 

 

We have been required to submit all of these changes to be approved by the LSB.
1
 Although 

they have a statutory duty to deal with the applications proportionately they also have the 

option of unilaterally extending the statutory periods for consideration of what are, often, 

only minor amendments to Rules which have been shown to be effective in the regulation of 

the profession for many years; the fact that we need every change to our regulatory 

arrangements to be vetted by another body is an unnecessary brake on timely and sensible 

regulation.  

 

There have also been numerous consultation documents issued by the LSB which it has been 

necessary for the Faculty Office to engage with and, although many of them have either not 

been specifically relevant to the notarial profession or some of the questions asked were not 

applicable (due to the purely regulatory functions of the Faculty Office), nonetheless others 

were pertinent and required to be answered and in some considerable detail. 

 

In addition, the Legal Services Consumer Panel produces numerous reports and 

recommendations principally aimed at empowering consumers of legal services but 

containing little or no evidence backed up by research that consumers of notarial services are 

affected adversely, or at all, by any of the perceived consumer detriments to which their 

reports are addressed.  The time taken to read the reports and disseminate the relatively 

limited aspects of them which affect, even obliquely, the notarial profession adds to the 

regulatory burden on the Faculty Office.   

 

                                                 
1
 Under s.21 & part 3, Sch.14 LSA 2007 
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An example would be the Legal Services Consumer Panel’s report “Empowering consumers” 

(March 2013), in which the priority is said to be the provision of “choice tools, such as 

accreditation schemes and comparison websites". This has then led to a recent letter to the 

Master of the Faculties from the LSB’s Chairman of 20 May 2013 urging him “to consider 

how you can make real progress [in relation to] the provision and transparency of 

performance information”, including choice tools; and warns that: 

 throughout the year the LSB will be monitoring “your progress on delivering your 

regulatory effectiveness action plan, where strong consumer engagement and 

consumer focus...are required”; 

 the LSB will  be discussing with us how we have integrated the emerging LSB 

“consumer toolkit”, and BS 18477 within our work; 

 in Q2 (ie July-Sept 2013) the LSB will be analysing your progress “against the action 

points on first-tier complaints handling, set out in our July 2012 letter...to ensure that 

regulation is targeted at areas of greatest consumer detriment”;  

 in Q3 (ie October to December) the LSB will be “reviewing action on the provision of 

performance information supporting the effective use of “choice tools” such as 

comparison websites in the legal services sector." 

 

All this will divert the Faculty Office and cause expense to the notarial profession for quite 

inadequate reasons and is an example of inappropriate over-regulation by the LSB.  That is 

not to say that the Faculty Office does not take consumer protection seriously and, indeed, 

many of the recent changes to our regulatory regime have, at their core, the better protection 

of the consumer by ensuring the profession is properly trained and appropriately regulated.  

Many consumers of notarial services, particularly consumers as individuals as distinct from 

corporate entities, may only require the services of a notary for a single event in their lives 

and this through a specific need rather than, necessarily, through choice. 

 

As will have been apparent from our opening paragraphs, the notarial profession in England 

and Wales has a discrete and specialist function within the wider legal community and, 

notwithstanding that a significant majority of Notaries Public are dual-qualified and also 

practise as solicitors, it is a distinct profession which requires relevant and targeted regulation 

by a competent and specific regulator. There is a concern both from the profession and the 

Faculty Office that this distinction is not fully appreciated by some at the LSB which appears 

to prefer the imposition of a "one-size-fits-all" approach to regulation which is at once 

inappropriate and costly and does not serve to assist the profession or protect the consumer. 

 

The notarial profession is very small. Some notaries receive only a very small income from 

their notarial work (as little as £2,000 per annum) and yet provide a valuable service to the 

public and in the facilitation of international trade. The increase in the regulatory burden has 

caused a significant increase in the level of the practising fee. The levy for the establishment 

and first year running costs of the LSB and OLC amounted to £42 per notary. The LSB 

estimate its leviable expenditure in the financial year 2013/14 to be £4,448,000 with an 

additional £15,594,000 for the OLC [Appendix II]. Those figures represent only the financial 

running costs of the LSB and OLC but take no account of the additional costs incurred 
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through significantly more time being spent by Faculty Office staff on LSB matters. In 2008-

9 the cost of a notarial practising certificate was £175. The LSB has just approved a figure of 

£450 for 2013/14 – an increase of £275 or 157% in 6 years. 

 

The increasing costs are inevitably passed to the consumer, and persuade some notaries not to 

renew their practising certificates, bringing about a contraction in the provision of notarial 

services, especially in the regions (in 2008/9 there were 883 notaries; as noted above, that 

figure is down to 812 for the current year). We simply do not see any justification for another 

tier of regulation. The Faculty Office, which has no representative functions, has not been the 

subject of criticism for being a ‘light-touch’ regulator. The report on the smaller regulators 

commissioned by the LSB and prepared by Nick Smedley concluded that the Faculty Office's 

regulatory role was fit for purpose.   

 

It is unfortunate that the mismanagement of complaints against solicitors by the Law Society, 

and the perceived conflict of interest between its representative and regulatory functions, 

resulted in the creation of yet another regulatory body with the resultant increase in costs 

(inevitably ultimately borne by the consumer through increased charges), confusion  and 

regulatory burden, when the remedy could have been provided through a robust second-tier 

complaints service, by a legislative prohibition against the sharing of regulatory and 

representative functions and by the creation of a body to facilitate ABSs to be funded by ABS 

licensing fees. 

 

 

Summary and proposals 

 

In summary it is our view that: 

    

 There should be one regulator for each discrete branch of the profession, effectively 

the current approved regulators, without any form of dual regulation which has had 

the effect of complicating the regulatory machinery rather than simplifying it. 

 

 Such a regulator should be competent in the specialism of the profession that is being 

regulated.  The Master with the assistance of the Faculty Office has long experience 

in the regulation of the profession of Notary Public and enjoys the confidence of the 

profession.  The Faculty Office has the benefit of an input from the Notarial Societies 

who comprise the professionals working as notaries with whom it works closely.  This 

relationship of those who are regulated with the regulator is a valuable one. 

 

 Regulation must not be too intrusive.  In the case of the regulation of notaries, 

oversight is generally built around the annual practising certificate.  This gives an 

opportunity for information gathering and the dissemination of advice or changes in 

practice without it being unduly burdensome on the profession.  Further supervision 

and oversight may be furnished by means of inspections and interventions which are 
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shortly to be introduced.  There are established and effective procedures relating to 

discipline that are invoked as required.  The regulation is not ‘light touch’ but rather 

effective and appropriate for a small profession.  It should be borne in mind that 

regulation should not impose a disproportionate financial burden on those who are 

regulated which will ultimately be passed on to the consumer in the form of increased 

charges. 

 

 Those who are regulated must feel that they have access to the regulator and that the 

regulator is aware of the particular needs and difficulties of their profession.  In the 

case of notaries the Master is able to obtain the advice of professional notaries and 

scrivener notaries on a number of levels and the Notarial Societies are in a very good 

position to assist in this respect. 

 

 Consumers should be able to readily identify the regulator and have ready access to 

clearly sign-posted, profession specific, first-tier complaints procedures to adequately 

address circumstances when in fact, or when a consumer believes, the level of service 

has fallen below that which ought reasonably to be expected of a legal professional, 

backed up by a clear and robust second-tier system which the OLC, through the Legal 

Ombudsman, now provides.  Appropriate, targeted and proportionate disciplinary 

procedures must also exist to deal with matters of professional misconduct where they 

arise. 

 

 Regulation must be targeted at the needs of the particular profession that is being 

regulated and its peculiar problems.  Regulation with respect to notaries should 

therefore be specific to that profession and in our view it would be unsuitable and 

unnecessarily burdensome to subject the profession to some kind of general regulation 

formulated to apply to the legal sector as a whole. 

 

The requirement that the Legal Services Board micro-manage the way in which the Faculty 

Office and other regulators carry out their regulatory functions is an unnecessary burden on 

Faculty Office time and resources.  

 

We propose that:- 

 

 The concept of ‘approved regulators’ and ‘authorised persons’ carrying out ‘reserved 

legal services’, and criminal sanctions against those purporting to be so entitled, i.e. 

sections 12 – 20 of the Act, in a large part to be retained; 

 

 Provision should be made for, preferably, the Police and Crown Prosecution Service 

to investigate and prosecute offences under Section 14 of the Act; 

 

 To provide consumers with both confidence and adequate safeguards, that there 

continue to be a statutory requirement that regulatory and representative functions are 
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kept separate and approved regulators should be required to provide a certificate that 

such a separation exists; 

 

 The Legal Services Board has its functions restricted to approving and regulating 

Licensing Authorities for Alternative Business Structures (effectively to reduce the 

LSB responsibilities to those contained in Part 5 of the Act). The Board will then be 

funded from licence fee applications depending upon the demand for ABSs. No Levy 

will then be required for their general purposes (as was referred to above, this is an 

annual levy of about £4,500,000). The consumer panel would be disbanded;  

 

 The Office for Legal Complaints be retained and funded by a levy on approved 

regulators and by charges on providers of legal services who are complained against 

on a polluter-pays basis (i.e. no change, effectively retain Part 6 of the Act); 

 

 A small number of the sanctions against approved regulators who have failed to 

observe the remaining sections of the Act (e.g. impartiality in regulation) should be 

transferred to the Ministry of Justice.  

 

 Tidying-up improvements of the Act, such as s.190 (legal professional privilege) are 

retained. 

 

This would end what we see to be an unnecessarily expensive and bureaucratic exercise 

whereby the LSB has to vet all the regulatory activities of the pre-existing regulators and 

seeking to impose an inappropriate "one-size-fits-all" system of regulation on the entirety of a 

necessarily diverse profession. The streamlined Legal Services Regulatory system would 

retain a smaller LSB to vet the applications of Licensing Authorities for ABSs. The LSB 

would be funded by LAs who would in turn be funded by ABSs rather than drawing up its 

own operational budget and requiring the approved regulators to pay. ABS funding would 

thereby be ring-fenced and the LSB would receive a commensurate level of funding dictated 

by the market demand for ABS.  

 

The OLC which is, and should remain, a separate body not dependent on the LSB would be 

retained and funded on a polluter-pays basis (as it is at present).  We would not support any 

proposal to merge its functions with those of a streamlined LSB and would regard any such 

attempt to merge regulatory and complaint handling functions as inherently objectionable. An 

ombudsman service in any area of public life must remain independent of regulatory control 

or interference.  The SRA (being by far the largest regulator in terms both of the size of its 

regulated community and, therefore, its resources) should be able to undertake the necessary 

research in consumer issues and trends in the market (as it has done in the past) in order to 

inform developments in the legal services sector in general which would enable the Legal 

Services Consumer Panel to be disbanded in its entirety. 
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We express no firm view on whether the power to create new approved regulators should be 

retained. If it is, it should be transferred to the Ministry of Justice. We have always 

considered it more than a little unrealistic to have new organisations bid to regulate legal 

professions, believing that market competition does not create the best regulator. If powers 

such as this were to be retained and given to the Ministry of Justice they could be kept in 

reserve as ‘nuclear’ options if it appeared genuinely necessary for the department to use them 

along with the sanctions (e.g. a regulator for the currently unregulated providers of Will-

writing services who are not themselves already 'authorised persons' as defined in the Act), 

rather than, as the LSB is required to do, to give proper consideration to speculative 

applications which then have to be sent out to exterior consultants to consider their viability.  

 

The changes proposed would retain the best of what the Act introduced whilst reducing the 

expense and bureaucracy inherent in the LSB; they would not add costs to government 

departments, except for short-term legislative work and decommissioning costs. The ABS 

and complaints parts of the Act will remain self-financing.  The Government would be freed 

from the long-term liabilities of the LSB, in areas such as pensions.  

 

I look forward to hearing from you further as the review progresses.  If I, or my colleagues, 

can assist in clarifying any of the points made above, please do not hesitate to contact me. 

   

Yours sincerely 

 

 

 
 

 

HOWARD DELLAR 

Joint Registrar 
Email:  faculty.office@1thesanctuary.com  
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Appendix I 
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Appendix II 

 


