
 

 

THE FACULTY OFFICE OF THE ARCHBISHOP OF CANTERBURY 

NOTARIES (AUTHORISATION OF NOTARIAL PRACTICES) RULES  

Consultation - March 2018 

 

The Faculty Office is consulting on its intention to introduce an authorisation process for notarial 

practices. This consultation is the first of two consultations for the reasons explained below.  

The consultation will close on 18 June 2018 

INTRODUCTION 

Work to Date 

The work to date has been undertaken as follows: 

• establishing the necessity  for entity regulation.  

• considering the current statutory position and, in conjunction with the Legal Services Board,  

a programme for implementation. 

• developing policy principles. 

• a review of the current regulations to identify the necessary modifications. 

• drafting regulations for the authorisation of notarial practices.    

• developing a programme for consultation and engagement.  

• identifying resource adjustments and competency needs within the Faculty Office (still in 

development but to include IT investment to facilitate online authorisations, renewals and 

payments). 

Need for entity regulation. 

It is an offence under the Legal Services Act 2007 to provide reserved legal services to the public or a 

section of the public via an unregulated body. “Reserved” services include notarial activities and also 

transfers of land and probate. 

Transitional provisions within the same statute currently protect notaries who practise via a limited 

company or limited liability partnership.  



 

The Ministry of Justice has recently confirmed that there will be no significant amendment to the 

legal framework and the Legal Services Act 2007 is likely to remain in force for the foreseeable 

future. The lifting of the transition provisions must be regarded, therefore, as a matter to which the 

Legal Services Board will turn its attention in due course. 

Alignment of the client contractual and regulatory relationships  

The purpose of entity regulation is principally to align the regulatory relationship with the client 

contractual relationship when legal services are being delivered through a separate entity whether a 

limited company or limited liability partnership. 

Complaints and redress would, consequently and logically, be addressed by and provided to the 

client by the practice rather than any individual notary. 

The profile of the profession 

At the end of each practising renewal cycle the Faculty Office publishes a report profiling the 

profession in terms of numbers, types of practices, work undertaken and levels of gross income. 

http://www.facultyoffice.org.uk/notary/the-faculty-office-as-regulator-of-the-notarial-

profession/ 

A survey on entity structures within the profession which informed this project (November 2015) 

indicated that of the then 762 practising certificate renewals which were processed for notaries:  

• 62 notaries were  operating as (or within) a limited company 

• 66  were operating within a general partnership or LLP (NB to confirm: LLPs are  separate 

entities and the “partners” are known as members)  

• 35 scrivener notaries were practising in the 4 scrivener (general partnership) firms. 

These 163 practitioners comprise just over one fifth of the profession. 

To put this into context: 

In December 2017 there were 10,408 SRA regulated practices of which: 

• 24%  -  sole practitioners 

• 17%  -  general partnerships 

• 44%  - limited companies  

•  15% - LLPs 

The benefits of incorporation are well known.  The trend within the solicitors’ profession is to move 

from general partnerships to limited companies and limited liability partnerships. 

Notaries have not embraced incorporation as quickly.  

• Notaries practice in much smaller partnerships of two or three.  

• There are no “Magic Circle” type firms. 

•  Like barristers, independence is embedded culturally.  

• The financial risk is less.   

http://www.facultyoffice.org.uk/notary/the-faculty-office-as-regulator-of-the-notarial-profession/
http://www.facultyoffice.org.uk/notary/the-faculty-office-as-regulator-of-the-notarial-profession/


 

Traditionally most notaries are also solicitors and practise as solicitors within SRA regulated entities. 

Their notarial practice is separate and ancillary. But there is clearly a trend towards incorporation. 

In terms of the activities which are undertaken, out of a total of 778, only 35 notaries undertake 

conveyancing and/or probate in their notarial capacities (36 in 2013/14) 

Earlier consultations  

The Faculty Office carried out a survey with the 2016/17 practising certificate renewals regarding the 

initial proposals for entity regulation. There were 723 responses.  

• 19% said they would consider some form of incorporation. 

• The survey supported the view of the Faculty  Office that that the authorised entity should 

have responsibility for practice matters  such as complaints information, record keeping and 

compliance, leaving individual notaries responsible only for their personal continuing 

professional education.  

The statutory position. 

Notaries are regulated under s57 of the Courts & Legal Services Act 1990. Unlike similar statutory 

provisions for other legal professions, the statute is silent on the regulation of bodies (incorporated 

or unincorporated – such as partnerships). 

Appendix 1 sets out the corresponding statutory provisions for (by way of example) trade mark 

attorneys and highlights in red wording which is not included in s57. 

The provisions of s57 will need to be amended. This will be secured by a statutory instrument under 

s69 of the LSA.  There have been a number of these orders to date including for the Bar Standards 

Board (barristers) CILEx Regulation (legal executives) and IPReg (patent and trade mark attorneys). 

The Faculty Office will seek to include in this order certain additional enforcement powers applicable 

to both individual notaries and notary practices where the Ministry of Justice has already indicated 

that express vires is required. 

Unfortunately the MOJ has indicated to the Legal Services Board that, due to work pressures, it is 

unlikely to be in a position to draft and promote a s69 Oder for the Faculty Office for some time – 

potentially up to two years. 

This has prompted the development of a three phase approach to this project. 

 



 

THE PROJECT FRAMEWORK 

 

Phase 1 

• Consultation on the policy principles. 

• Consultation on the draft authorisation regulations. 

• Consultation on planned new sanctions. 

• Work with the LSB to start the process to secure a s69 Order. 

The LSB will not be able to approve the draft regulations at that stage but will give consent in 

principle. 

Phase 2 

• Programme of resource and competency adjustments within the Faculty Office and 

implementation of  any necessary programme of training and infrastructure  investment 

(such as IT to facilitate online authorisations, renewals and payment of practice fees). 

Phase 3 

When the s69 draft order has progressed and is c 6-9 months from issue: 

• complete the  review of the other regulations and amend (consulting as necessary). 

• draft (and consult on as necessary) a new practice fees scheme. 

• apply to the LSB for approval.  

  



 

 

POLICY PRINCIPLES  

The project has prompted a review of regulatory approach and appetite for risk. 

Entity to include sole practitioners? 

Sole practitioners, whether they practise in their own name or via a limited company, will fall under 

the new authorisation regime. “Entity” regulation is, therefore, better recognised as (and named) 

“practice” regulation. 

Equally general partnerships will be treated as practices for the purposes of authorisation. 

Ownership and management of practices 

The view of the Faculty Office is that only notary owned and managed1 practices will be eligible for 

authorisation. The Faculty Office will, at least at present, draw on its expertise in the regulation of 

individual notaries. 

The survey on the initial proposals for entity regulation confirmed (overwhelmingly – 92%) no 

support for alternative business structures (where equity and management positions can be held by 

non-authorised persons). 

No practice which is currently “ABS like” will be authorised. Notaries should consider their current 

arrangements.   

Types of work (and client monies) 

According to the annual profiling report: 

•  only 35 notaries undertake conveyancing and/or probate as notaries (rather than as 

solicitors). The survey suggests that these are sole practitioners (rather than notaries 

practising within a partnership). 

• only 46 notaries (6%) hold client monies whereas 732 (94%) do not.  

Conveyancing and probate carry very significant regulatory risks given the need for these practices 

to hold large sums of client monies.  

These activities could now be delivered under the regulation of CLIEx Regulation or the Council for 

Licensed Conveyors  who are both, in relation to conveyancing and probate, viable alternative 

regulators to the Solicitors Regulation Authority.  

The regulatory “burden” (such as compensation arrangements) and the potential costs (in the event 

of a default) associated with the holding of client monies are generated by a very small number of 

notaries but are borne by the profession as a whole.  

 
1 “manager” means director or member or partner under s207 of the LSA 



 

Equally the Faculty Office (with client protection at the heart of its regulatory arrangements) must 

provide all necessary regulatory arrangements (and associated infrastructure such as staff) to ensure 

it can meet its regulatory obligation of client protection despite these small numbers and 

notwithstanding limited claims to date.   

For this reason, the Faculty Office has considered, at length, whether to restrict authorisation to 

notarial activities or to permit these further activities but require client monies to be held under a 

third party trustee arrangement (such as BarCo).  

The Faculty Office is currently considering, instead, the imposition of low thresholds on the amounts 

of client monies which can be held, coupled with authorisation and practice fee arrangements more 

representative of the additional appropriate oversight.  

Public protection – Interventions and Sanctions 

The s69 will contain express powers in relation of sanctions (beyond striking “off” the register and 

similar) which are now typical to the regulation of professional services. 

Thus it will include powers to fine and to disqualify office holders – principally the Compliance 

Officer – see below.  

The intended level of fine would be up to £25,000 for an individual and up to £250,000 for a 

practice. 

The Faculty Office can suspend a notary. It can inspect accounts records and premises. It cannot 

currently intervene in a notarial practice. Powers of intervention would involve the Faculty Office 

(directly or through agents) taking immediate control of a practice including the client account and 

live matters.   A new infrastructure within the Faculty Office (staff, training and agency 

arrangements) would be necessary to ensure that at any time (and usually urgently) the Faculty 

Office could intervene in a notarial practice wherever located. 

As part of its deliberations over client monies (and the continuing authorisation of conveyancing and 

probate activities), the Faculty Office has considered whether it should seek vires for intervention 

powers given the associated cost to the profession of implementing new regulatory arrangements 

(whether or not they are ever used). 

The Faculty Office has decided that, whilst the s69 order will include powers of intervention, this is 

to “future proof” implementation of any additional necessary changes to the regulations without a 

further s69 Order should the profession (as a whole) seek to increase conveyancing and probate 

activities.  

  



 

 

 

 

Policy Principles – Questions about activities and the holding of client monies  

 

1 
 
 

If you would have been unable to undertake conveyancing and probate as a notary 
would this have deterred you from applying to qualify as a notary?   

 
 

 

2 In the context of risk to the profession as a whole should notaries be prohibited 
from holding client monies (except on account of fees and disbursements)? 
 

3 If notaries are not to be prohibited from holding client monies, do you agree that 
there should be a cap on the level of client monies permitted to be held? 
 

4 If there is to be a cap on client monies held, at what level should that cap be set?  
 
The Faculty Offices suggests: 
 

• £25,000 for any one client  

• £50,000 in total at any one time 
 

5 
 
 

Should the holding of client monies be time limited? 
 
The Faculty Offices suggest that client monies cannot be held for more than 21 
working days. 
 
 

6 If you do not agree that the holding of client monies should prohibited (or be 
capped) or time limited, how do you consider the risk to the profession as a whole 
might be addressed? 
 

7 
 

Should the Faculty Office charge an additional practice fee for practices which hold 
client monies? 
 

8 Should there be increased contributions to the compensation funds from practices 
which hold client monies? 
 
 

  



 

 

THE NEW NOTARIES (AUTHORISATION OF NOTARIAL PRACTICES) RULES 

 

The draft rules are attached. The key points are: 

• The rules introduce the role of the Compliance Officer who will be the main point of contact 

for the Faculty Office, 

• Authorisations will not be time limited but subject to an annual (simplified) renewal. 

• There would be an initial authorisation fee and annual renewal fee. 

Information likely to be required 

The information likely to be required on any application for authorisation will include: 

• Business plan 

• Staff (if any) profiles 

• Financial information 

• Accounting processes and AML arrangements 

• PII cover and (if separate) approved  compensation grant arrangements for dishonesty and 

fraud 

• Template Letter of Engagement and Terms & Conditions 

• Complaints procedure 

• Transparency proposals - in terms of fees 

• (For the Compliance Office) a clear Disclosure Barring Check 

Fees   

The annual fees framework has not yet been developed. Three alternative models are: 

• A fee based on turnover. This is the model adopted by the Solicitors Regulation Authority. 

• A fee based in the number of “fee earners.” This is the model adopted by IPReg. 

• A fee based on the number of notarial acts  

(each with a base or minimum fee) 

All of these models would benefit sole practitioners with modest practices. 

Conveyancing and probate activities (or, alternatively, practices which hold client monies) might 

attract additional fees. This model is similar to that adopted by CILEx Regulation. 

 

  



 

 

Authorisation – Questions about the fees formula 

 

9 
 

Should the fee be based on: 
 

• Turnover? [X] 
 

• The number of fee earners (fee earner including paralegals and any others 
providing legal services via the practice) [X] 
 

• The number of notarial acts? [X] 
 
In addition to (or in lieu of) any comments please rank the alternatives in order of 
preference within the [X] box.  
 

10 
 

Should there be an additional fee charged to practices undertaking conveyancing 
and/or probate work? 
 

11   
 

Should the additional fee, instead, be where the practice holds client monies? 
 

12 What alternative fee formula might be suitable and fair? 
 

 

  



 

 

REVIEW OF THE CURRENT REGULATIONS 

 

The following regulations will require amendment: 

• The Conduct & Discipline Rules (to incorporate the new sanctions) 

• The Accounts Rules 

• The current compensation (grant) schemes – no notarial practice will be authorised unless it 

participates in the current compensation (grant) arrangements or other arrangements 

approved by the Master  

The proposed amendments will be included in the second planned consultation.  

The Notaries Practice Rules 2014 (as amended) already envisage powers extending to “firms” and 

major changes are not planned. 

There may be consequential “tidying up” amendments of definitions etc to other regulations but 

these are not expected to be significant. 

 

  

 

 

 

  



 

HOW TO RESPOND  
 
 
Please respond in writing by 5pm on 18 June 2018 to The Faculty Office:  
 
By email to:  
 
consultations@1thesanctuary.com 
 
Please put “PRACTICE AUTHORISATION CONSULTATION RESPONSE” in the subject line of your 
email)  
 
  

mailto:consultations@1thesanctuary.com


 

 

 

 

 

 

 

 

 

 

 

Appendix 1 

Statutory Provisions 

 



 

Trade Mark Act 1994 as amended by the Legal Services Act 2007 

 

83A  Regulation of trade mark attorneys 

(1)   The person who keeps the register under section 83 may make regulations which regulate— 

(a) the keeping of the register and the registration of persons; 

(b) the carrying on of trade mark agency work by registered persons. 

(2)  Those regulations may, amongst other things, make— 

(a) provision as to the educational and training qualifications, and other requirements, which 

must be satisfied before an individual may be registered or for an individual to remain 

registered; 

(b) provision as to the requirements which must be met by a body (corporate or 

unincorporate) before it may be registered or for it to remain registered, including provision as 

to the management and control of the body; 

(c) provision as to the educational, training or other requirements to be met by regulated 

persons; 

(d) provision regulating the practice, conduct and discipline of registered persons or regulated 

persons; 

(e) provision authorising in such cases as may be specified in the regulations the erasure 

from the register of the name of any person registered in it, or the suspension of a person's 

registration; 

(f) provision requiring the payment of such fees as may be specified in or determined in 

accordance with the regulations; 

(g) provision about the provision to be made by registered persons in respect of complaints 

made against them; 

(h) provision about the keeping of records and accounts by registered persons or regulated 

persons; 

(i) provision for reviews of or appeals against decisions made under the regulations; 

(j) provision as to the indemnification of registered persons or regulated persons against 

losses arising from claims in respect of civil liability incurred by them. 

(3)  Regulations under this section may make different provision for different purposes. 

(4)  Regulations under this section which are not regulatory arrangements within the meaning of 

the Legal Services Act 2007 are to be treated as such arrangements for the purposes of that 

Act. 



 

(5)  Before the appointed day, regulations under this section may be made only with the approval 

of the Secretary of State. 

(6)  The powers conferred to make regulations under this section are not to be taken to 

prejudice— 

(a) any other power which the person who keeps the register may have to make rules or 

regulations (however they may be described and whether they are made under an enactment 

or otherwise); 

(b) any rules or regulations made by that person under any such power. 

(7)  In this section— 

“appointed day” means the day appointed for the coming into force of paragraph 1 of 

Schedule 4 to the Legal Services Act 2007;  

“manager”, in relation to a body, has the same meaning as in the Legal Services Act 2007 

(see section 207);  

“registered person” means—  

(a) a registered trade mark attorney, or  

(b) a body (corporate or unincorporate) registered in the register kept under section 

83;  

“regulated person” means a person who is not a registered person but is a manager or 

employee of a body which is a registered person;  

“trade mark agency work” means work done in the course of carrying on the business of 

acting as agent for others for the purpose of—  

(a) applying for or obtaining the registration of trade marks in the United Kingdom or 

elsewhere , or  

(b) conducting proceedings before the Comptroller relating to applications for or 

otherwise in connection with the registration of trade marks 

  



 

 

The Consultation Questions – consolidated   

Policy Principles – Questions about activities and the holding of client monies  

1 
 
 

If you would have been unable to undertake conveyancing and probate as a notary would this have 
deterred you from applying to qualify as a notary?   

 
 

 

2 In the context of risk to the profession as a whole should notaries be prohibited from holding client 
monies (except on account of fees and disbursements)? 
 

3 If notaries are not to be prohibited from holding client monies, do you agree that there should be a 
cap on the level of client monies permitted to be held? 
 

4 If there is to be a cap on client monies held, at what level should that cap be set?  
 
The Faculty Offices suggests: 
 

• £25,000 for any one client  

• £50,000 in total at any one time 
 

5 
 
 

Should the holding of client monies be time limited? 
 
The Faculty Office suggest that client monies cannot be held for more than 21 working days 
 

6 If you do not agree that the holding of client monies should prohibited (or be capped) or time limited, 
how do you consider the risk to the profession as a whole might be addressed? 
 

7 
 

Should the Faculty Office charge an additional practice fee for practices which hold client monies? 
 

8 Should there be increased contributions to the compensation funds from practices which hold client 
monies? 
 

 

Authorisation – Questions about the fees formula 

9 
 

Should the fee be based on: 
 

• Turnover? [X] 
 

• The number of fee earners (fee earner including paralegals and any others providing legal 
services via the practice) [X] 
 

• The number of notarial acts? [X] 
 
In addition to (or in lieu of) any comments please rank the alternatives in order of preference within 
the [X] box.  
 

10 
 

Should there be an additional fee charged to practices undertaking conveyancing and/or probate 
work? 
 

11   
 

Should the additional fee, instead, be where the practice holds client monies? 
 

12 What alternative fee formula might be suitable and fair? 
 

 


